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Norm and Fiction: Legal and Aesthetic Theory in Comparison

Die gesellschaftlichen Praxen Kunst und Recht sehen sich mit strukturell ahnlichen und deswegen gut einander
gegeniiberzustellenden Problemen konfrontiert. Diese Ahnlichkeiten zeigen sich schon an parallelen
Begriffsverwendungen in der Theorie des Rechts und der asthetischen Theorie: Autonomie, Souveranitat,
Reprasentation spielen in beiden eine Rolle.

Das Projekt grindet auf der Annahme, dass sich diese begrifflichen Parallelen aus spezifischen Gemeinsamkeiten
der gesellschaftlichen Praxen Kunst und Recht ergeben, die zu gemeinsamen Problemen ihrer theoretischen
Rekonstruktion

fuhren: Beide Praxen haben dem Anspruch zu genugen, sich als von der Welt unterschieden, ihr zugleich zugehdrig
und auf sie bezogen zu verstehen. Beide Praxen verhalten sich zudem zu einer Phanomengesamtheit: Potentiell
jeder Teil der Welt kann von ihnen erfasst werden. Beide konstituieren eine Gegenwelt und dies bedeutet:
Distinktion von der und Angewiesenheit auf die Welt.

Das Forschungsprojekt zielt auf einen Vergleich zwischen asthetischer Theorie und Rechtstheorie vor dem
Hintergrund ihres Weltbezugs, also auf einen Vergleich zwischen Norm und Fiktion. Zunachst muss sich die hier
vermutete Strukturahnlichkeit selbst im Vergleich bewahren. Anschliefend gestattet es der Diskursvergleich, die
Argumentationsstrategien rechtstheoretischer und asthetischer Diskurse auf ihre Reichweite und Spezifik hin zu
untersuchen.
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Forms of the Possible.
A Comparison in the Production of Text and Meaning
in the Legal and Literary Discourse-Germany 1800-1914

The middle-class burgher would like to be an artist, but he must remain a burgher-and as a burgher, he is not
infrequently a jurist. As late as Thomas Mann the futile ambitions of the German bourgeoisie was a favorite subject
of nineteenth-century German literature. And it still expresses a widespread notion, namely the assumption that
there is a categorical difference between the creative freedom of literary production and the creative confinement
of jurisprudence.

Is this notion correct? It does not make sense on an intuitive level. In the nineteenth century there were an amazing
number of practicing jurists who were also active and successful writers, as well as the many writers who were not
themselves jurists but were attracted to legal themes. Also, nineteenth-century jurists were always using aesthetic
categories to describe themselves. By abstracting just a little, one can also perceive many commonalities with
regard to the respective discourses: Law and literature both produced meaning in the form of texts. No later than
the start of the nineteenth century, both law and literature made claims to autonomy vis-a-vis reality. They
abandoned a mimetic paradigm without losing contact with the real world. They presupposed certain categories,
like that of the subject in possession of property and properties. They were confronted with the task of interpreting
texts. Over time they effected a more scholarly approach to their material, a process which basically operated in a
philological fashion. They assumed a stance vis-a-vis the permanent political problem of the establishment of the
German state. They attempted to formalize their respective identities and through this formalization they were
constantly undergoing crises. Both were affected by the peculiar priority given to an aesthetic as opposed to a
political education in nineteenth-century Germany. They were compelled to distance themselves from their own
practice with normative arguments, i.e. moral and aesthetic ones.

My project is a comparative study of the conceptual histories of the literary and legal discourses from 1800 to the
First World War. Point of departure is the notion of "twin realities,” which made for the presence of both a fictional
and at the same time realistic attitude in these discourses. | will first discuss those areas where such affinities as
well as their dissimultaneities might have crystallized, and then | will attempt to describe the affinities.
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